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JTJDGMENT SHEET

PESHAWAR IIIGII COURT. PESHAWAR
JUDICIAL DEPARTMENT

W.P No.4L68-P of 2024 with IR.

Tufail Muhammad

Vs.

Government of Khyber Pakhtunkhwa, through the chief
Secretary, Civil Secretariat, Peshawar and others

Date of hearing

Petitioner(s) by:

Respondent(s) by:

(

JTIDGMENT

*rr,r*rr*

** rrrr rrrt

10.09.2024

Mr. Qazi Jawad Ehsanullah, Advocate.

Nemo (Motion).

IJAZ ANWAR. J. This writ petition has been filed under

Article 199 of the constitution of the Islamic Republic of

Pakistan, L973,with the following prayer: -

6'It is, therefore, most humbly prayed that on

acceptance of this writ petition, this august court

may be pleased to:

A. Declare the impugned order dated 13.08'2024

not to absorb the services of the petitioner in

the Provincial Management Service based on

discrimination, Law & Rules is illegal'

unlawful & liable to be set aside, thus,

ineffective upon the rights of the petitioner,

and
B. Direct the respondents to absorb the petitioner

in PMS (BPS-18) in accordance with Rules

read with case law as highlighted in the body of

this petition and in the light of available

departmental & legal precedents of absorption

of similarty placed persons in PMS and/or

C. Any other relief deemed fit and appropriate in

the given circumstances of the case".

2. In essence, petitioner was initially serving as

Assistant Manager Technical (BPS-17) in the Pakistan
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Ordnance Factory, Wah Cantt. Thereafter, he was transferred

on a deputation basis to the Provincial Government, where he

served in various higher posts from time to time. He then

approached this Court and filed Writ Petition No. 6176-P of

2018 for his induction/absorption into the Provincial

Management Service (PMS) on the analogy of similarly

placed employees. His writ petition was disposed of with

direction to the Chief Minister of Khyber Pakhtunkhwa to

decide pending summary regarding absorption of the

petitioner strictly in accordance with the 1aw. However, the

Competent Authority i.e. the Chief Minister of Khyber

Pakhtunlr*rwa, through the impugned order dated 13.08.2024,

has refused the absorption of petitioner. Hence, the instant

writ petition.

3. Arguments heard and record perused.

4. Perusal of the record reveals that while serving

as Assistant Manager Technical BPS-17 in the Pakistan

Ordnance Factory Wah Cantt, petitioner managed his

deputation in the Provincial Government in the year 2008. It

is pertinent to mention here that he was serving at the relevant

time in the Ordnance Factory and was not a Civil Servant.

Thereafter, he was posted in the administration of the

Provincial Government on different higher posts not

commensurate with his Basic Pay Scale and has served

alongside the Pakistan Administrative service (PAS) and

Provincial Management Service (PMS) employees.
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5. We have gone through the deputation policy of

the Provincial Government notified vide SOR-VI (E&AD 4-

5l2OO5 dated 20.03.2006, and found that, being non-civil

servant and employee of a factory petitioner was not even

eligible to have been posted atthe relevanttime on deputation

in the Provincial Government.

6. The deputation policy provides a ma:<imum

period of five years to remain on deputation, while in the

instant case, from the year 2008 till date, petitioner has been

allowed extension from time to time and the Chief

Secretaries, who approved such extension, from time to time,

have never adhered to the deputation policy or law on the

subject.

7, Interestingly, now the petitioner is seeking

absorption in the Provincial Management Service (PMS) by

taking refuge under the Provincial Management Service

Rules, 2OO7 .The reliance of learned counsel for the petitioner

on the earlier absorption of certain individuals was in fact

alien to the Rules ibid, however, by then there were no clear

pronouncements of the Hon'ble Supreme Court of Pakistan,

as such, such absorptions were allowed, however, after the

judgment ofthe Hon'ble Supreme Court ofPakistan in cases;

"Contemot Proceedinss asainst Chief Secretarv, Sindh and

others 0013 SCMR 1752t: and "Ali Aznar Khan Baloch

and others Vs Province of Sindh and others" 0015 SCMR

15,0),the issue of absorption has been settled once and for al[.

I

c
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8. The claim of the petitioner for his absorption

/induction in the Provincial Management Service is based on

Rule 4(2) ofthe Provincial Management Service Rules, 2007 .

Under the said Rules there is no scope for absorption of

employees of Federal Autonomous Bodies in the Provincial

Services. Similarly, Rule 4(2) ofthe ibid Rules has now been

amended to the effect that "Fifty percent of posts in BPS'17

shall be lilled in by tnttial recruitment through Khyber

Pakhtunkhwa Public Service Commission and remaining by

promotion and selection on rnerit as prescribed in

Schedule-L. Government may reserve twenty percent postsfor

leave, deputation and training etc in each pay scale ". Thus,

even such deputation is for a specific period and it cannot be

considered as absorption in the Provincial Management

Services. The precedents referred to have no relevance to the

case of the petitioner and those were unprecedented and alien

to the Service laws. Recently, the August Supreme Court of

Pakistan in the case titled "Ghansham Das Vs Govt of

Khvber Pakhtunkhwa throueh chief secretsrv. Peshawar

and others Q024 SCMR 188t has held as under:-

'10......The normal period of deputation is

three years and the concerned ofJicer has to

report back after completion of his thrce

years' period unless it has been extended to

further two years and the maximum period

is Jive years in terms of Serial No,27 (iv) of
ESTA Code Volume-I (Civil Establishment

Code)......

11. IVe may mention here that the

deputationtst bY no stretch of the

imagination and in the absence of any

(
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speciJic provision of law can ask to serve the

total period of deputation and he can be

repatriated being a deputationist by the

Competent Authority in the interest of
exigency of service as and when so desired

and such order of the competent authori$
cannot be questioned. The Civil Servants

Act, 1973 and the rules made there'under as

well as ESTACODE are silent about thefact
that a depulationist must serve his entire
period of deputation and this omission

seems deliberate enabling the Competent

Authority to utilize the service of an

employee in the manner as it may deem ft.t
and proper. The period of deputation can at

best be equated to that of an expression of
the maximum period which can be curtailed

or extended by the Competent Authority and

no legal or vested rights whatsoever are

available to a deputationist to serve his

entire period of deputation in the borrowing

Departmenl".

Similarly in case titled "Sudhir Ahmed and

others The Soeaker and

Assemblv and others" 0017 SCMR 2051t, the Apex Court

has held that:-

"13,....Appointment by absorption, which

more often than not, is tesortedto through the

intemention of the people in power by

ignoring the mcrit, cannot be approved and

upheld. Having thus consideredwe do notteel

inclined to interfere with the notiftcation

repatriating the appellants to their parent

departmcnt"............

Reference can be made to the case titled fi

Azhar Khan Baloch and others Vs Province of Sindh"

Q015 SCMR 4561, the relevant paras of which is reproduced

as under:-

120. ....Neither a person can be absorbed

under these Rules nor a Civil Servant or non-

Civil Servant or a deputationist could be

allowed to travel horizontally outside his cadre

I
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to penetrate into a different cadre, semice or
post through an appointment by transfer. Rule

9(1) cannot ovenide the provisions of section I
of the Act, which have been introduced by the

Legislature for proper administralion of
Service |aw...,.

209.......The petitioner could neither have

been transferred permanently to the Sindh

Government, nor could he be absorbed in Ex-

PCS cadre for the reosons given in the

impugned judgment. The petitioner did not

have the status of a Civil Semant while seming

on deputotion in Sindh Govetnment nor could

he continue on deputation for an indeftnite

period..."

In another case having titled "5. Masood Abbas

Rizti Vs Federation of Pakistan and others" 0014 SCMR

7ggl, the Hon'ble Supreme Court of Pakistan has held as

under:-

4. We hwe heard the petitionet and have

perused the record It is settled principle that a

deputationist does not have any vested right to

remain on the post as deputationist forever or

for a stipulated period, he could be ordeted to

be repatriated to the parent Department at any

time withottt assigning any reason.

We are of the considered view thal petitioner

being depulationist has no vested right to

remain on a post as deputationist or otherwise

and can be orderred to be repatriated and or

relieved at any time. Moreovet, in terms of
section 2(b)(t) of Civil Servants Act,1973 such

percon even looses his status as "Civil Servant"

during the period he is on deputation, The

parent Department of the petitioner is not

obliged in law, to assign reosons for his

repatrtation. The learned High Court while

dismissing the Petition of the petitioner has

rightly held that the parcnt Depattment of the

petitioner wus competent ,o issue the

NotiJication dated 22nd fdy, 2013, for which

the Department was not required to assign

reasons as the petitioner wos holding

rcgular/substantive post with the Department

of Auditor-Generul of Pakistan",
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Likewise, in case titled "Dr. Shafi ur Rehman

Afridi Vs C.D.A Islamabadthroush Chairman and others"

(2010 SCMR 3781, the Apex Court has held as under:-

"7. We may mention here that the
deputationist by no stretch of imagination
and in absence of any speciftc provision of
law can ash to serve the total period of
deputation and he can be repatriated being
a deputationist by the Competent Aathority
in the interest of exigency of service as and
when so destred and such order of the
competent authority cannot be questioned.

The Civil Servants Act, 1973 and rules made

there under as well as ESTACODE are

silent........

9. It is worth mentioning that a

deputationist could not be treated as an

aggrieved person provided he had been

placed in the same grude and status in
borrowing cadre which he was enioying
before his status of deputationist. It may not
be out of place to mention here that a

deputationist has no vested right to remain
on a post as deputationist fotever or for a

stipulated period as mentioned tn the

notification ond can be repatrtated at any

time......."

Similarly, reference can be made to the case

titled "Ghulam Nabi Sheikh and another Vs Secretary

Establishment Division Government of Pakistan and

another " 0023 PLC (C.$ 321, of the Hon'ble Islamabad

High Court, the relevant paras of which is reproduced as

under for the purpose of ease.

"61. Rule 20-A of the Civil Servants
(Aooointment. Promotion and Transfer)

Rules. 1973, orovides that a person in the

service of a Provincial Government or an

autonomous, semi-autonomous body ot
corporation or any other organization set-upt

established, owned, managed or controlled by

the Federal Government who possesses the

minimum educational qualitications,
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experience or compatable length of service
prescribed for a post shall be eligible for
appointment to the said pos!_on depulatisn

fuLs-oeriod not exceedine three vears which
may be extended for another period of two
yearc on such terms and conditions as may be

sanctioned by the Federal Government in
consultation with the lending Organization.

62. The policy gutdelines for deputation of
govetnment servants set-out in
Establishment Division's Office
Memorandum No.1(28)/75-D.II/R.1, dated
18.02.1987, make it clear that the normal
pertod of deputation for all categories of
government servants would be three years

and that this period was extendable by two

years with prior approval of the competent

authority, All'cases of initial deputation of
govetnment semice holding posts in BS-17

and above are required to be refened to the

Establishment Division for approval of the

competent authority. The authority
competent to grant an extension in
deputation beyond lhe initial period of three
yearsfor Government servants in BS-17 to 18

was the Secretary of the Ministry concerned.

The said oflice memorandum further
provides that on completion of the maximum
period of live yedts, both the bonowing and

the lending organizations should ensure

immedtate repatriation of a deputationlst. In
case, it is not possible to repatriate a person

to his/her parent organtzationfor compelling

teasons, the case should be refened to the

Establishment Division before the expity ot
the maximum period of tive years, fully
explaining the circumstances due to which

immediate repatrtation is not possible and

measutes tahen to obtain or groom

replacement as early as possible.

63... ... wherein it was laid down that offtcers

obtained on deputation should be reverted to

their parent department on the expiry of the

period of deputation,

64. It is settled law that a deputationist may

not necessarily complete the tenurefor which

he/she was sent on deputation and the power

is vested with the competent authority to
repatriate a deputationist without assigning

any rcason......"

(t
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Similarly, in case titled uHamid Nasrullah

Raniha Vs Chief Commissioner, Islamabad. ICT and

others " Q022 PLC (C.SI 731, the Hon'ble Islamabad High

Court has held as under:-

"20. In view ofabove, I am ofthe considered
view that absorption is not vested right of an
employee and the employer has right as well
as authority to terminate the deputation
period or repatriate the employee back to
his/her parent department and as such no
illegality has been disclosed by the petitioner
regarding his repatriation nor he has been

able to demonstrate that his services are
necessarily required for proper functioning
of the said department... ... "

9. In light of the above determinations by the

Hon'ble Supreme Court of Pakistan, the deputationist cannot

remain on deputation for an indefinite period and that such

deputationist has even no vested right to complete the

deputation period and the borrowing department has sole

discretion to decide fate of the deputationist and could

repatriate him at any time to parent department.

Petitioner is holding a substantive post in his10.

( parent department, and the period of deputation spent in this

province is unprecedented and is a question mark on the

Authorities, who allowed such extension in deputation from

time to time.

L1. As stated above, there is no concept of

absorption of employees of Federal Autonomous Bodies in

services of the province, particularly in the Provincial
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Management Service. As such, we find no merit inthe

writ petition, it is accordingly dismissed in limine.

Announced
Dt2L0,09.2024.

s.o{o.
Puisne Judge

Judge

(Anb Shehutt) . (DB) Hon'ble Mn tusdce Iiaz Anwar and llon'ble Mt fuilice Sahtbuda Asdullah


